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WCONSIDERATION of Alleged Height Violations
CONSIDERATION of Nleged Setback Violations

Clarksbrsrg Tow Center

Div. 59-D-3.6 of the Montgomq County bning Ordirsarsw

8-98001 & amendments and 842014& amendments

W-2

h the north-em q-t of the inte~tion of Stingtown Road
asrdFrederick Ave @ RT. 355), Clarksburg

Clarksburg and Vicinity Master Plan

Ju]y 7,2005

ST~ WCOWNDATION:

Finding oj site, plan violation for all buildings that exceed the site plan signature set height
restrictions of 35 feet for single-family units and 45 feet for multi-family buildings.

Finding that front setbach do not comply with site plan approvals.

PROCEDURAL PREFACE:

~ese two items have beers noticed as public hags dtig wtich the Board will
mnsider whether there have kn site plan violations tith res~t to W* brsildtig heightx and



CC*; building setbacks. Mthou@ other issues may be raisd with re~t to the oved
development of Ciarksb~ Town Centm, the Board’s decision wiIl be based solely on the -issue
of the merits of these ‘two Meged violtiofi. M the Board does not fid any violations, then its
consideration of this matter is concludd. K the Board does furd violations, then it will proceed
immediately to mnsider any ,citatiom antior corrective action that ,it may el- to irnpse. Based
on *S mrnrnendatiom with rex to the rnerik of tie dlegd violadou Mb prep-
a sepamte w ~rt recommending Board action in the event it supports -s

recommendations on the height and setback issues.

1. Bach rrndRerrardhP the Complaht

h the summer of 2004, a group known as the Clarksburg Town Center Advisory
COrnrnittee (CTCAC) was form~ by residen~ of ‘tie Town Center who W* con-d that
Newland Commruritis the develo~r of the Clarksburg Town Center proj~~ might not be
tiering to the vision and intent of the Clarksburg - Plan or to the Project Plan guidebes.
The resi&nK M notified the Commission of their concerns in a letter to Derick Berlage, dated
August 16, 2004 (A@hmt 1). me issue raid in the, on- letter was that Newland bad
proposed signifi-t changes to the mtil phase @hasa @ of the development Soon aft-
the issue of height w ASOraid S~ifidly, CTCAC void wn~ @ a mtiti-family
wndorninium building m-d by Bomto @uildw 3) _ to violate the 4-stow (45
feet) height Iimit for residential structures ~ified in tie Proj@ Pla Over the course of the
next sevd months, staff co-ndd tith the CTCAC group and met with them in person to
discuss their wncerns, but the group was not sadsfied with the responses -ivd Most of these
discussions centered on the height ~uiremen~ ~ the amendment for the Phase ~ retail
portion of Clarksburg Tow titer that W prompti their mncerns had not yet been submitted
to Psak & Planning for review.

Ors January 25, 2005, CTCAC officially wueti a violation h-g with msp to
height. (See Attachment 2, nodng that the date on h letter rnistakerdy says January 25,2004,
_ of 2005.) The hmring was held on Apd 14* and 1- approximately three hours. At the
mnclusion the Board voti 4-1 (titb Commissioner Wel-n dissenting) to _ve a motion
that no violation had -urred with resp to height However, in a letter dated Am 22,2005,
CTCAC formsdly requested a reconsideration of that d=isiow pursuant to SAon 11 of rhe
Rules of Procedwe for th Morrtgome~ ComY Planning Bored As grounds for mnsideratiow
CTCAC contendti that the MaY 13, 1999 Site Plan Enforcement Agreement which had kn
signed by both the Develo~r and tie Develo~r’s attorney, clearly demo~ that the entirety
of Clarksburg Town Center Phase I (#8-98001) was subject to the Si~~ Set and any
amendments thereto, and that the Signature Set in quesdon established height restrictions of 35’
for single fdy residenm and 45’ for mdti-family units. Moreover, CTCAC rnaintid that a
member of staff had altered tie data table included in that Si_ Set to indicate that the
hei@t ~~ ~ified in feet had been changed to show stories ody smd that tis * rnem~r

bad misled the Board at the hmring regardii that alteration.

Subsequent to miving the wuest for mnsideratio~ it was l-d that said staff
member had indd dteti the data table and that this dteradon was made, not soon tier
approv.d of the Site Plan to bring it into -g mrrformanu with the ~ report and opiniou
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as had kn stated by said M member at the M h-g, but in the fd of 2004, &er the issue
of potential height violatiom ~. ~n fised by CTCAC. For fi= ~OS, tie pltig
Commission voted UU*OUSIY on May 5,2005 to reeorrsider tie height violation issue.

me issue of setik violations arose in tie winter of 2005 when DPS stopped
mnstruetion on a 2 over 2 boiltig which did not meet the side Wtkk wuirerneuL Further
investigation found many mmpfi- ks~ with re~ to tie aetbaek muiremenb, and
eO~USUdY, this ~ti wsss not bm@t to the Bowd simdtanemrsly with the height issue in
April. The setbaek issue is Mly ~# in this repofi

~. Summan of Staff Fmdinw on Hei~ht and Setback Issues

It has been clearly established that many of the buildings in Cltibnrg Tow Center
exeeed the height litatiom of 35 feet for sk~e-fdy attached and de~hed homes and 45
feet for msdti-family units that are clmrly set forth @ the Signature Set] and ineorpo~ by
referenw into the Site Plan Etioreem~t Agreement (SPEA).2 ~ese Pitationa _ even
though botb of these domunenta were prepared after the Planning Board had approved the Site
Pl% which did not impose a height ~itation’ in the Qtion at dl, but did incorporate by
referenee the staff repo~ which eontaina a height ~it of four stories, with no ~itation in terms
of W3

W is UUC1= is why the height ~itations set forth in the Site Plmr Woreement
A-ent are more restrictive than the standard set in Site Plan ~iom @e mrdd argue that
the data table that sppmred as part of the ori~ proj- plan subti]on that -e intoi:
~CPPC in 1994 was inadvertency tied forward tim projeet plan through site plan.
Regd~ S& views the Site Plan Enforeernent Agreement ~ a l-y binding doeurnen~
and tbe “-darda mntairtd therein must be eontil~i d- and unti arnendd Co~uendy,
*S -mrnendatiom are as fofiow

With res~t to the mdtily buildings, staff -rnrnenda that tie Board W tit
~etures btit tier than the 45-foot refietion eontied in the Si~atire Set and
incorpomted by referense into the Site Plm Endorsement @merit arrstiMe a site plan
violation. Bomto has btit or plans to build d of the mtiti-fdy buildings. Shors5dthe Board

‘ Ttse “Signature Se~ is tbe set of engineered drawings * show the multiple details of a pmj-t
includirr~ but not ~iited to, the Iasstimg and str=qhg plans, the amenity and w~ional
elements quired ir3the plan, rmd the WDU lomtions and unit types. It also includes a “prnj=t data
table,” tiicb refl- dimemions such es height tiiitationa, aetbwks, erc.

2me Site Plan EnforcementAgreement is a mntraet sigr3edby an appliwt end the Planntig Board (by
iti desi~ee, the Chief of DevelopmentReview Division) that obhgates the applim~ its sueeeasors and
sssigs to build tie projeet in aardmee witi amongother tiln~ the Signature Set domrnrents.

.

3A reviewof the originalProjeet Plandneumen= Ws a similar situation. me Projeet Plan ti report
end opinion speak onlyof a height ~iitation of ~stories and 45 fm witi no mention of a 35-foot
reaSrieti~nfi.e. three stories, 35 f=t). Y@ the approved Proj@ Plan dmwings onm again show a data
table that deltimtes boththe 35 ad 45 foot limits.
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fmd a violation ~~ ~~ct to-the= bfildkgs, staff rewrnrnends that each unit comtitik a
sepmte site plan violatiom

“)

wlti respect to 2 over 2’s, which are sctily sin~e-fdy attschd Mb, *
recommends that the Board fid that structures built troller than tie 35-foot retiction set forth in
the Si@ati~ Set and ~~qo~td by reference into the Site Plan Enforcement @merit
consdtute a sifi PISUtiolatiom Cm k built or PIWS to build d of the 2 over 2s. Shodd
the Board fid a Woltion with respect to these ~cm, staff rewmrnends that wch unit
consdtite a separate site plan violsdon.

With respwt to townho=, staff -remends that the Board fid that -c- btit
Mer than the 35-f~t redction *t fofi ~ the Si@stim Set and incorpomted by reference
into the Site Phn Enfomment ~ment wnstiMe a site plan ~ol~on. The builders in
question includc Cm, ~ Homes, Mifler & Smith and Po- Shodd the Board fid a
violation with m-t to tbw -*s, staff recornmads that =ch unit constiMe a sepamte
site plao ViOIStiO&

WItb respect to the setbxk issues, Staff -rnmen& that the Board fmd that @cturcs
btit with a front =tb=k of 1= ~ 10 f=t ss ~ti by the standards set forth in the
Signatim Set and ~cowo~t~ by reference bto the Site Plan Enforcement Apment
constitute a siti pl~ violation. Ag@ tie btiders in qu=tion include C-, N Homes,
~er & Smith and Po*n. Shodd the Board =d a violation with respwt to these structures,
staff-rMum* that -h unit constitute a separate site plan violation.

The Clarksbw Master Plan and Hyattatown Spwid Study h ~Master Pk”) was
approved by the CouUtYCounCfl in June of 1994. It dlti for the erwtion of a Town Center in
Cl*burg, which would ~cIude tie WSOriC ~lfict ss a f~ Wtit ad wo~d ~ S~UUd~
by a mix of uses, inclutig office, residentid, and retaiJ.

JU~ber of 1994, both a Project Plan (W-94004) and a Pre~i Plan (#1-95042)
we= submitted for review by Pi*ont and Clarksburg Associates, represented by Steve
~ebenoff and M* Mpn!gomq- Ustig tie OPtiO~ me~~ of development ~der ~
inning, the plan entisiond * is now known as a rretraditiond community and ded for the
instruction of a maximum of 1300 ~identid units, 100,000 sqw feet of offim, and 150,000
square feet of retail, to be constructed in phases. The Projwt Plarr was approved in June of 1995.
The Preliminary Plan was approval in March of 1996.4

me first site plan for Phase tie (#8-98001) was not approved until March 3, 1998.
Although Pi*ont ~d Cl*bug Associates submittal the Phase tie Site Pk and sold the

4 me R* Plan bad a vsfidity period ofrrine ywrs, which expired on March 26,2005.
However, prior to the exptiop date, the appficsus@submitted a requ~ for an extension The
issues~garding the etinaion quest will bS *e subjtit of a public hbg on Jdy 21,2005.
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first lots to builders for the eo-ction of single-family dwellings, the remainder of Phase One

ar::::zz

was taken over by a new developer, T-brooke, k.
the site plan for Phase E, which was approved o June 17, 2002. k October of 2003 Newland
timrnunities -e the Mm developer for
appmx~tely 725 units have been built or arc under construction in Phase I md ~ of he
proj=t

w. Assessment of Heizht Standards

A. Master Ptan

It is impotit to begin by addressi~ the issue of height in the Town Center as it rela@
to the M- Plan. The complainants have stated on seveti o-ions that the height in f- was
s~ifid in the Project Plan to e~ that the development would be in cotnpfiance with tie

intentof tie Master Pi= It is the opinion of X however, that the Master Plan does not offer
such specific guidance with respect to height C1-ly, the Master Plan anticipated the TOW
Center developmen~ It states Q. 26) “The Plan proposes a tranait+rien@ mdti-usc Town
Cettter which is compatible with the de @d character of the Clarksburg Mstoric DIstri~.” It
go& on to say that tis plan “proposes a btier eonwpt around the historic dtiti to protect its
ch~ter.” However, on Page 46, it simply states “Ml -ent btidirsgs in the future Toti
Center will be four stories or less except tithin wting distanm of the -it stop, where a
building height of six to eight stories may be dlowd if Master Plm” R-snmenMlom
eon-g wmpatibifity with the historic district can be aebievd” b other WO* not ody is
height not specficd in f%t in the Master Plan but dso tiers is an implication that dthou@ four
mries is the standar~ tiler buildings of six to eight stories codd be d~ti -ptable under
mrtain Ckumstsmces.

The complainan~ have rdso stated that the -on the h -r --- n,-- ..-. .—; G. ,,;,h.m.~

to height w to prot~ the ctiter of the Historic Districl
Master Plan to the relationship between the Town Gnter ~
For exmnple:

“me relatiotihip bctw=n the Clarksburg Historic DIst
a sensitive one. me historic ditict must retain its i
blending smw~y with the new neighborhoods that wi[

The id= of isolating the historic ditict from the new
defeats the purpose of having ‘tieti Clarksburg grow n
It is qtily impoti~ however, that the historic distr
Tow Center and that tie cbter and identi~ of ~
allowing for appropriate groti and cbange~ ~. 48)

5 Under the current apprnv~ an additiod W units a be bti~ including 170 in Phase ~, 7
which @ not yet been approved. This wodd be a toti of 1189 tits, which are ansidembly 1

:1 fewer than the 1300 units approval.
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The Master Pla then PM= buffer ~ na the Historic District that til “help to assure a
sympathetic relationship between “ol~ and “new~ One of the buffer zones (an m of
approximately 550 f~t) is identifid as an m appropriate for sin~e-fdy detachd housing
with a maximum height of two stories, while a second buffer (also an ares of approximately 550
feet) is show as appropriate for housing with a maximum height of b stories. Outside of
th~ two areas, one must assume that the four stow height limit appIies.

S- therefore, has made a tiding that a height specification of your stones” tith no
~itadon in feet conforms with tie Master Plm mmrnendadons. Howwer, it is important to
note that klght was a much discussed issue during tie two Y- of debate l-g up to the
adoption of the Master Plan. ~dd on 3f13/92 the Cl*burg Civic Association reached the
m~ position W

“me TOW Center District shodd not be planned around a p~etcrrnind
poprdation. Height limits n-ssary @ etifish a d tom chamctcr shordd he the
do- consideration No residenti development * or ‘west of 1-270 shordd
exd three stories in height”

On 8/10/93, CCA reaches ~Oth~ consensus positio% stating W

“ne Town Center surd Transit Corridor Districts should not he planned around a

P~ . ed poptiadom Height ~its n~ to estabhsh a small town
character shordd be the dominant consideration. Six to eight story _ent
buildings are inappropriate. Residentisd development shodd not exceed three to four
A-A - ..-. .“..

One coda therefore, m~e the assumption M even though the Master Plan did not specw anY
height titations in terms off- the apph-t may have felt it wise to put such limits on their
development to - tie con~ of existing Cl*burg residents.

B. Proj@ Plan Approval

~en the Project Plan (W-94004) was subrniti in 1995, it was unique in terms of its
sti md wmplexity, pardcdarly sin- it proposed one of the first nmtraditiod communities
that @ had da. Many important issues had to be resolved. hdd the project pl~
opinion fists these issues as follows: the development tiihg tmnsportation irnprovemen~, road
deditions and construcdo% entinrnenti improvements, the PtiSchooL hiStOriC
preservatio~ mmpatibitity with the Historic DiticL street layo@ staging of amenities,
lan-mg, titenanm, and roadway ~. Height is not identied as an issue or even
discus~ Moreover, there is no height titation in the = mne. However, the data table
included in the PlsnninE Boti’s o~tion showd the following:

Btiding Height Rquired Proposed

Cormnercird 4 stories 4 stories (50 fi)
: Residentid 4 stories 4 stories (45 feet)

( ““!
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Much “k been made of the fact that the data table show the “Required” height to &
four stories, whereas the heiwt in feet is ody .’PropodY ~ *S opirdoL the argument w
the height in feet W m-t ody as a suggestion is not mnsistent with this agency’s

interpmtion or app~don of these dats tables nor is it plausible. Data tables routinely show.
what is required in a mn% the develo~ then sets forth what til be protided in O* to show
that the standard til be ma h this instanu the application wrdd have stated Your stones” md
been in wmptianw, b~ as indix in the above Master Plan diseussio~ it seems quite ~iely
that a wnseiorrs dtiision wss made @ speci@ exp~ly that the four story requirement wodd be
~it~ to 45 feet in order to ~pease Clarksborg residents and help assure _tanee of the
plm ~erefore, staff mncludes ~ at the time of Projd Plan approval, 45 feet was tie
maximum height tit for residential ~.

C. PreWmaV Plan Approval

me Preli Plan (1-95042) tived approval on September 28, 1995 and the opinion
was relti on -h 26, 1996. tie opinion states ‘W the underlying development authority
w Proj@ Plan #9-94004, and that the pre~i plan ~ifidly includes the mrds tim
hose prior hfigs. Again, no mention is made of heigh~ nor does the opinion include any sort
of data table. However, it does state on p. 6 ti

“Preliminary Plm 1-95042 is expressly tied to and interdependent upon the
eondrmed ~dity of Projd Plan No; 9-94m. *h ~ rendition ad
requirement set forth in the Pre~i Plan and Project Plan are determined by the
Planning Board to be es=ntid components of the approved plans and are, therefore,
not automatidly severable. Shodd msy ~ mnditiou or ~uirement associti
with the .approvd plans k invd~ tberr the entirety of the approved plan must
be renumdd to the Plarudng Ward for further ansition.”

D. Mte Plan Approval

me M site plan @base 1, #8-98.001) was not approved for another three y-! me
issues W had to & addres~ at site plan proved even more mmplex. Forty-two conditiom, an
exqtiomdly large number, were made part of the site plan appmti. None of tie anditions
ddt with heigh\ but the staff report does make reference to height on page 12, fig “me
mdtily units are four story apartment styled btidings 1- at the outside block face with
SDtiti parking lot” me data table listing development standards dso shows heigh~ but the
parenthetic referenm to height in feet was dropped as show below

Build~ height 4 stories 4 stories

6Phase I was approved for a toti of 75 SFD, 295 ~ and 298 multi-frunily units inclusive of 96
MPDU’S. Mthough the unit mix and numbers changd during the wurse of seved
amendments, it W- that tie signature set data table did not change.1
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K one was ~ding ordy tie SM report and the related opinion (which incorpnratd the
staff report by referenm) for tie pk I Site pl~ it wotid be e~ to conclude hat OV= tie
the plan had bn retied and the height requirement had &me less restrictive, particdarlY
since the more gend standard of four stories was sti~ in keeping with the Master Plan. hdti
this was the assumption behind *S ori~ responses to CTCAC regarding the height issue.
The c~t develo~r has rdso argud that one need ody look to tie site plan tireport and the
opinion to detie M tie OrdY hei@t requirement was your stories” for residenti~-
However, tier tiysis revd that the Signature .SeL submitted by the developer k 1998 and
then &vieti.and signed by ~CPPC in 1999, included a data table that w= more s~ific than
the projmt plan data table. It e~bhcd a tium allowable height of 35 feet for sin~e
family detached md attached units, and a m-urn height of fo~-five fmt for mtdti-=y ’
units. Stories are not evm shown. ~s same data table is referenti as part of the Site Plan
Enforcement AgrcemenL which is yet another document that is signed by the developer or his
rep~tative and has the fo= of law Mhind it Mowver, it is important to note that there is
nothing wntictow abo@ a height pfied as four stones in the opinion but delinmted as 45
feet on .&e Signature S~ These docmnents W appear to be in order, ad demonstmte a ~ific
requirement to limit the height of the btidinga in f-

At the first violation h- tie *member - the presentation produd another
document that showd the. Si_ ~ data table ~th the height in fwt crossed ow and four
stories titten in by hand. me staff member stated that tis change was made soon tier the
signature set wss signed kuse the ~cy had beets discovered and it was n-~ to
bring the dwusnenta into wnformity. Ftiermorc, the staff member a that ordy s@e
fdy homes detachti homes had&n built under the erroneous signature set However, as was
I___ ,A-_-J .L- .:_”&_ .4 44- .-L1-------- -,.—J .—J* 1--- :— -fin’ 1 -- -a.. —. —.. -r-t.
,aG, ,wm% -U OAWUG *U _ -*G W- . . . -LG*W -.1 luG u LUW, 10= u=l -y Ui UG

housing units of W types had been bti~ ~ere is no evidenm that a decision was ever made to
change the height Mtation of 35 f-, and 45 fet to the more generic four stori= either by the
Board or admirdstratively by W. Therefore, the conclusion stands that the site plan
requirements relating to height have b vioti.

me developers have argued M their balding permit appfi~orss included co-tion
plans that accurately showed the height of the pmpoaed btie as being higher than the 35 and
45-fret ~itations on single-tiy and mdti-tiy units, -tively~ me develo~ tier
state that theyrefid on the building permits that were issts@ k having been reviewed by both
DPS and M-NCPPC. They w these approvti permits as tie basis for their position that
everyone knew and - that the prevailing dti was simply h stories” or “four
stories.”

h ti~ what has come to fight as a mssdt of this investigation is that no agency has been
reviewing the height of proposed buildings in developments where height titatious are not
specifi~ly set by the inning code. MNCPPC staff has always SSSm& & DpS reviews
building height in d] projects. h response to -s inquiries about DPS’ rel~ of building
permits in this project DPS b statd that it lacks the -tory authority to unde~e any

7The developers have @ed that Staff tiministmtively approved the n~ height pursuant to authority
delegat~ by tie Plming Board through Site Plan Condition No. 38. Stafffids no support for this
conclusion. i .)
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review ;of building height if a proj cct is develo@ under an optional method of development
DPS’ stated presumption that ~CPPC staff reviews height in these spcctic projects is not
carried through in the process, however, in that DPS sends no tiormation to ~CPPC that
indi-s height (either numeridy on an apphcation form or in the form of btiding elevations)
for ~CPPC staff to review during the btiding permit review p~s.

Even in H@t of this lapse in the building permit review process, statT does not mncnr
with the mnclusion that this “agency practim” m~tcd in a & ~acro change of the 35-foot and
45-f~t height titatioos in the’sip -g

/ ti May 9,2002, the Bod”reviewcd Site Plms #842014 for Phase U of the Ctib~

-==:g~$

Town Center. Approvrd to btid 487 dwelhg .
units) inclusive of M MPDWS, w granted o
Proj~ Data Table@. 1~ states the fouotig

PcrmiMequired Propod
Building height 4 stories 4 stories

Mthou@ the signature set for this pk drops the height ~itation altogether, it was riot
signed until Mob 14, 2004, yet homes were sold to private citins as wIy as 4/4/03, which
m= that instruction of these ~b w b in error. k M to determine how ~S
wti it WM ~wv~ ~ the RCCO~ Plat for Phase ~ referend the Signature Set for
Phase I. Before & wiIl si~ off on a building permiL a check is made to insure that there is a
signed sip A Howevm, the builders referend the si~m set for Phase L and tis one,
of murse, was signal me ~CPPC Plan Reviewer did not di that this was not the co-t
ref-m. He merely knew M the rcf~ signature set had been sigod so he p-d to
sign off on Phase ~ btidmg permits. Moreover, this dsu ma that the reviews were d
based on the data table fim Phase 1. Tecbnidly s-g, tierefore, it wosdd ap~ that the
height titation in feet was ~ the prcvtimg -~ sdtho~ as mentioned -Iier,
WCPPC was notchecking heights.

8~CPPC has not had an opportunity to review the validity of this claim.

g Staff mot nndcrstid why d the builders failed to adhere to the site plan height stanti.
@em ordy assume that this came about krsse mnsidcrable time passed between tie date of
Project Plan spprovd snd the submission of the * building permit appficatio~ md the project
changed hmsds more than once. It is quite ~ssibIe that attention was paid ody to the site plm
staff rcpofi and the opiniom not to the signature set or the SPEA. Permits wem then subrnittd
and approv~ tich ordy =md to tier irrdi~e that thm was no specific height limitation
in feet. AS a resdL rsdditionrd plans for Mer ~c~ were submitt~ particdarly given a
growing demand on the part of consumers for homes with higher ceilings.



E. Issues Wised by the Community

Numerous Ietiers, emails and phone dls have krr r-ived &om residents of the Town !
Center, prospective purehascm, and from the Clwksburg Civic Aswciatio~ but the options
expmsd differ widely. Wle many claly suppoti CTCAC’S position that the b~ders have
intentionally ignod the -dards set forth for the Clarksburg Town Center and believe that tie
q~ty of their @mmti& has b mrnpmti~ as a resti~ others express great sadsfwtion
with their homes rmd fieti htig eoviroma~ Some of this group have argued that CTCAC is
an ad’ hoe group wmposed of a selcetive group of citins that does not represent the endre
community. However, sinec the develo~ stiU retains cootrol of the proj~ no official
homeowner assoti~ioo represeoting”dl of the TOW Center residents b yet kn established.

The Board approved the project plan in 1W5, not long ~r the Master Pbm was
adopti Given this proximity in time and the exptiss fining Ordinarrw requirement that the
Board review the project plan for conforrnanm with the Master Plm * tiy concludes ~t
the ori~ height tit of four stories, 45 feet approved as part of the Projeet Plan Opiion was
delibemte and designed to implement the Master Plan’s gods for this eornmunity. The Site Pk
WfiOW by ~~W*g the SM repnfi rei- the 4-story height ltitation for aU
residential buildings. This stanti however, is less restrictive than the data table that was
included in tie a~ved project plan drawings md the Site Plan Signa~ Se~ tich showed a
height tit of 35 feet for single fdy detaehed and attached dwellings and 45 f=t for mtiti-
Story ~. It is this &ta table that was incorporated by mfemnee into the Site Plan
n-~--—-. A —-+
*.-”. --.-. ..& -- . . . .

It is unclear ss to *Y the SIgUS* Set and the Site Plan Enforcement Agreement arc
more restietive than the origirud projd plan approvsds, *tiarly given the fact that these
documents m prepared and submitted by the apphac but it has been clearly established that
they are. The Site Plan Enformment A-at is a legally bbdmg mn~ and the standards
mntairsed therein must be considered eootroUing urdess and unti ~cnd~ The M that
numerous builders engag~ in a praetim of submitting building permit appheations that violti
the standards eonticd h the” signature act and inmrporated into the Site Plao Enfo=ment
Agreement reflects a patent’disregard for Pst-approti implementation documents that wn-
*-y. Staff mncludes that -h structure that was btit in exe of the height titations
mntaincd in the signature set institutes a site plan violatiou ad recommends that the Board
find -h unit in said buildings to be a violation of the site plan. SpecifiAly, Stifids that 433
totiows, 26 two over twos, and 30 mdti-famUy units are in violation of the height limits.

W. The Setback hue

~le M at Park and Planning wem working with CTCAC in MSattempt to mlve the
height issue, DPS @d a atop work order on a 2 over 2 building in Clarksburg Tow titer
buse a waU check had revded that the structure did not m=t the aetbaek stan- Ftier
review indiuted W a large number of stru~, many of which were My oecupi~ f~ed
to mtitthe setbaek standard of 10 fmt tim any street

)



A review of the relevant documents rcvds the folloting:

The M*r Plan does not set a side setback stantid for Clarksburg Town &nter: Rather, it
states @. 98) that a development l~e CIarbbwg TOW Cen~r ~ bcs bC“fiplemeti ~md
mnes tich allow the developer more fletibllity in terms of layout and provide for more
rigorous design review by the pl- Bored an~or CO~V Cotmcil.” The”- mne wss
designed to dow this flefibfiv and states that wi~ respect to tie setback tim ay strceh ‘no
hum setback is q- if in Drdanm titb a master plan” (59<-10.38).

me Projmt Plan Opiio% issued in June of 1995, includes a dab table @. 9) that says the
following tith respect to setbacks:

From any S-t* Rquired Propod
timrnerciaJ Bldgs NA Ofi. min
Reaidentid Bldgs NA 1OR-

* No minimum setback is qti if in accordanm with m approved master plm

The Site Plan shorn a sirnilw data table, but note tie change in the wording of the
foomote:

~ Bldg setbacks (ft)
From any -t Rquircd hpod

Gnunereid bldgs da da - w~base ~
Reaidcntird bldgs ~a** 10 fi. rein**

; ● me pi-g Bo~ mtiew~ ~ ~t~k dtig the Project Plan Review and found that no

setback is neces~ per the approved mm pla

~s wording seems to imply that the Board foun~ at the time of Site Pl@ tit no
setback fim tie street was qti but SinW the 10 f~t a~d Au w-, one ~ to
assume that the wording of the footnote was m~t to imply that the Bo~ in its review,
reco- tit no setback was ~ti if an accordanw with a master pl~ but that the Board
chose to establish one.

me &te table on d] of the documents @rojcct plan dratigs, site plan signature se~ etc.)
CIWIYshows that the setback fim any street is 10 feet and that the front yard setback is 10 feet.
Moreover, when a unit ~upies a comer IOLDPS considers that unit to have two tints]o so two
ten fwt setbacks wordd be ~ti. Builders in tie County arc we~ aware of this fact. One
could make the case that this ten foot setback is not appropriate in a netiitiomd mrmntiv,
particdarly with re~t to private streets that prirntiy sewe as an access point to driveways.
Had an amendment been sough~ such an amendment may have been granted. However, no such
change was ~uested. Therefore, statT has made a fiding that 102 violadons hve occurred
with respect to tie hnt setback stmrti

‘0As ~r DPS Me Interpratatioflotiq WM033 .Each comer lot has two front ~rrta and tfserefom
rquires a front yam *tia& from ed streeU



CON~USION ‘)

AS stated above, S@ fids that tie develo~ md the builders did not fo~ow the
-W witi rmpeet to both hei~t msd setbaeh tit were set fofi in the Site Plan Si~ture
Set and ineorpomted by referenee into the Site Plan Enforcement A~ment Staff concludes
M H on this retiew of the wderl~g appm~ and the subquent implementing
documents, &the Bod shotid fid the site plao viotions deseri~ above. Wthe Ward does
fmd violations titb Espeet to height an~or *tib, M will have another report pre@
dtig with the iswe of a Plan of Compfiaom.

Attaebments*
● me entire pae~e of attachments W & dldbuted Ftiday, Jsdy 1,2005.

,;)
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Altiougb its configuration is in tie -e of a sqq-, Nwlmd Conuntities’ propo~hsnge
k tie very arrtith=is of the “Tom SqW- mnqt tbst is a defining chsraetisfic of n-
&@ond eomrnuniti=, md tit w= at the h- of the Cl~sb~ TOW Center pk tiat”the
Board approval It simply.~1= the pedestrian-tiendy, eonuntity+riented Town Cent=
eoneept titi a regiomd strip md, but tith one important differmeNWhd a~tiriea’
propeaed Mod stripm~ till be ltied in the h- of a bi~tity middd eonmmnity.
~+ one oftie~o prineipd tiom@= for automobile in- to d egress from the
shopping C-tin be tim sntior sdjmt to tie Town Square, depx evm tier tim
tbe pedmtrimfi~y _ w both tie Mm end Projeet Plana defie es b resin
ctiteristic of ~arksb~ TOW Cmt=.

ee: Sue ~ards, T- - D70 Corndor~ M-NCPPC
Job ~, Chief CenrmunityM Pfarming~tiq M-NCPPC
WP Wi_, kelopment Revia, Ptig -~ M-NCPPC
Cm Civic ~on
-Urg Wd society
Montgomery CounWHd Mety
mug h- tiunty fieeutivq Montgomery County
~rby Mtias, M-r of @unty Regiod S-=
Nancy =Iop, Assistant ~r of ~unty Regid Sti=
Mike -P, County tiunei~ Montgomery Grrnty
Brim bn& Aide to Council Member Mike-
-&ly Arnbrew Vice Pmident of -ens, Nalaod Communities
Taylor Chess, Vim Pr~dent hv-~ Rcgm~ Cm=
Susan Sing=-B~ The G=tte

— .—. —
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CMRKSBURG TOWN CENTER ADVISORY COMMi~EE
Clarksburg, MD 20871

s
January 25, 20~

me Honorable Denck Berlage
Chairman
Montgomery County Planting Board
8787 Georgia Avenue

Silver Spring, Maryland 20910

SubjecC Building Heights in Clarksburg Town Center
Phase I Site Plan #8-98001 and Phase ~ Site Plan #842014

Dear Mr. Berlage

We are writing to you in response to the letter we =ivcd from Rose tinow relative to height
violations within Clarksburg Town Center development. The Clarkaburg Town Center Advisory
Committee (~CAC) has ~viewed the letter and is astounded by the determination of the Stiff
on this issue.

The CTCAC, and the entire Clarksburg community, had placed its faith in M-NCPPC, expecting
M-NCPPC to faithfully serve as guardians of the Master Plan intent and to ensure adherence to
the Board-approved Project Plan. Unfortunately, we find not only that the M-NCPPC Staff has
been grossly negJigent in the Site Plan review process, but, baaed on the subsquent Staff
determination regarding the height violations, has faJlen abysmtdly short of serving the citizns
of Clarksburg. Therefore, we res~tfully quest a full Board hearing on Ms issue.

For your ~ord, we have attschd a copy of Rose’s letter with our specific response to each
point. We have also attached our document reference table highlighting supporting detail for our
case and position on the matter.

We would like the Board to consider this letter as an issumce of a formal complaint regarding
height violations within Clarkaburg Town Gnter development. Based on the provisions of
~ning Ordinance 59-D-3.6, we would dso ask the Board to exercise its right to issue a stop
work order pursuant to Site Plans previously approved for buildings not yet built, but also having
the potential to exceed the height guidelines as defined in the Board-approved Projmt Plan
Findings. Without such action on the Bowd’s pti, we fear that development of other buildings
will p- and the community will have no rwourse.

Please respond to us with the earliest possible date and time for schduling of a full Board
hearing on this issue. Jn view of the pending development of other buildings in question, we
believe action must be taken immediately. Scheduhng of a heting date prior to Februq 10*
will be gmstly appreciated.

Sincerely,

Amy Presley, Km Shiley, Carol SmitJr, CTCAC Co-Chsira,
on behalf of the CTCAC


